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INTEREST OF AMICUS CURIAE1 
 

 Amicus curiae, Walter C. Barber, was the Director of 
the Office of Air Quality Planning and Standards 
(“OAQPS”) at the Environmental Protection Agency 
(“EPA”) from 1976 to early 1982.2  In that capacity, he was 
in charge of staff involved in the development of the Clean 
Air Act regulations at issue in the present case, i.e., the 
regulations governing pre-construction review and 
permitting of new and modified sources of air pollution, 45 
Fed. Reg. 52,676 (August 7, 1980), commonly referred to as 
the 1980 “New Source Review” (“NSR”) regulations.3  
While serving as Director of OAQPS, Mr. Barber also served 
as EPA’s Acting Administrator from January to May 1981.  
During the time Mr. Barber was Director of OAQPS, Mr. 
Edward E. Reich, as Director of EPA’s Division of 
Stationary Source Enforcement (“DSSE”), issued two 
applicability determinations regarding the NSR regulations 
that are at the heart of this case.4  Due to his first-hand 
                                                 
1  All parties have consented to the filing of amicus briefs in letters that 

are on file with the Clerk.  Amicus, Walter C. Barber, is receiving no 
payment of any kind in connection with this brief.  Mr. Barber, 
however, served as a paid expert witness for Respondent Duke Energy 
Corporation in the trial court proceedings below with respect to issues 
other than those addressed in this brief.  This brief was not authored in 
whole or in part by any attorney who is serving or has served in this 
case as counsel for a party. 

2  Mr. Barber has worked in the private sector since he left EPA.  Since 
2000, he has been a Group Vice President for Jacobs Engineering 
Group, Inc., with responsibility for its businesses in Asia and the 
Middle East. 

3  The term “New Source Review”  is intended here to refer both to 
EPA’s regulations for the Prevention of Significant Deterioration 
(“PSD”) in so-called “clean air”  areas and to the regulations governing 
pre-construction review in “nonattainment”  areas. 

4  See Letter from Edward Reich, Director, Division of Stationary Source 
Enforcement, EPA, to Amasjit Gill, General Electric (June 24, 1981) 
(Jt. Appx. at 27-34); Memorandum from Edward Reich, Director, 
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knowledge of Mr. Reich’s position within the Agency at that 
time, Mr. Barber is able to clarify the role that Mr. Reich and 
his office played in the development and implementation of 
the 1980 NSR regulations.  Mr. Barber, in the interest of 
justice, respectfully wishes to assist the Court in gauging the 
significance of Mr. Reich’s two determinations in 1981. 
 

SUMMARY OF THE ARGUMENT 
 

 The various interpretations of the 1980 NSR 
regulations that Mr. Reich issued during 1981 in his capacity 
as Director of DSSE were authoritative.  First, during the 
1979-80 rulemaking and then during 1981, Mr. Reich was 
the top civil servant at EPA in charge of setting national 
policy for stationary source enforcement under the Clean Air 
Act.  Second, Mr. Reich’s office, DSSE, was the office 
within EPA that had primary responsibility and authority 
both for making applicability determinations under those 
regulations and for overseeing EPA’s regional offices in 
following such determinations and referring requests for 
determinations.  Finally, DSSE staff participated on the 
internal EPA working group that drafted the proposed and 
final versions of the 1980 NSR regulations. 
 

ARGUMENT 
 

 In its Brief in Support of Petitioners, the United 
States characterized Mr. Reich as “a mid-level EPA 
official”5 and his interpretations as “not authoritative.”6  
Indeed, in its petition to the U.S. Court of Appeals for the 

                                                                                                    
Division of Stationary Source Enforcement, EPA, to Charles 
Whitmore, Chief, Technical Analysis Section, Region VII, EPA (Jan. 
22, 1981) (“Cargill Memo”) (Jt. Appx. at 35-37). 

5  Brief for the United States as Respondent Supporting Petitioners (July 
21, 2006) at 13, 28. 

6  Id. at 14. 
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Fourth Circuit for rehearing in this case, the United States 
went so far as to describe Mr. Reich as “an inferior EPA 
official”  during the relevant timeframe.7  In a similar vein, 
some of the amici curiae supporting Petitioners in this case 
described Mr. Reich in their briefs as merely “a single EPA 
staff member” 8 and “a single agency employee.” 9 
 
 These characterizations by the United States and 
certain amici are factually incorrect and misleading, for the 
following reasons. 
 

A. Mr. Reich Was Not an “ Infer ior”  Official, But 
Instead at the Apex of EPA’s Organizational 
Structure and in Charge of Clean Air  Act 
Enforcement for  the Nation’s Entire Industr ial 
Stock 

 
 First, it is critical to understand the organizational 
structure of EPA as it existed during the relevant period, 
1979-81.  Then, as now, the foremost authority to direct 
EPA’s operations resided in the President and his appointees, 
especially the EPA Administrator, Deputy Administrator, 
and various Assistant Administrators.  In 1979-81, the total 
number of such appointees was relatively small – fewer than 
20.  The next layer of management under those presidential 
appointees consisted of the top ranks of the career civil 
service, generally members of the Senior Executive Service 
(“SES”).  Members of the SES also constituted a relatively 
small percentage of EPA’s workforce.  Beneath them were 

                                                 
7 United States’  Petition for Panel Rehearing and Petition for Rehearing 

En Banc, United States v. Duke Energy Corp., No. 04-1763 (M.D.N.C. 
July 29, 2005), at 13 n.6, excerpt attached as Appendix A.  

8  Brief of Former EPA Administrators Carol M. Browner and Russell E. 
Train as Amici Curiae in Support of Petitioners (July 21, 2006), at 19. 

9  Brief of the States of New York et al. as Amici Curiae in Support of 
the Petitioners (July 21, 2006), at 18. 
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multiple layers of middle managers, career civil servants, 
and other staff.  During 1979-81, the total number of EPA 
employees nationwide was approximately 8,000-9,000.  
Thus, just below the thin layer of presidential appointees was 
a large number of civil servants supervised by a small cadre 
of SES-level professional managers. 
 
 Mr. Barber was the Director of OAQPS, with the 
responsibility for developing regulations to govern air 
pollution from stationary sources.  He reported to the 
Assistant Administrator for the Office of Air & Radiation 
(“OAR”), a presidential appointee, who in turn reported 
directly to the EPA Administrator.  Thus, Mr. Barber was 
only the second layer down from the Administrator in terms 
of setting national policy for stationary sources. 
 
 During the key period, 1979-81, Mr. Reich held a 
position that was comparable to Mr. Barber’s, but it was in 
the parallel chain of command devoted to enforcement.  That 
chain of command was known as the Office of Enforcement 
(“OE”).  It had its own Assistant Administrator, who also 
reported directly to the Administrator.  Thus, like Mr. 
Barber, Mr. Reich was only the second level down from the 
Administrator of EPA.  Within OE, Mr. Reich was the 
Director for stationary source enforcement, responsible for 
communicating national policy on implementation and 
enforcement of the NSR program, and for ruling on NSR 
applicability determinations.  Thus, Mr. Barber and Mr. 
Reich were peers who complemented each other 
functionally.  Mr. Barber was responsible for leading the 
development of rules for air pollution from stationary 
sources, and Mr. Reich was responsible for leading the 
enforcement of those rules.  Moreover, Messrs. Barber and 
Reich were the persons slated to provide continuity for the 
regulation of stationary sources as presidential 
administrations came and went. 
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 From the standpoints of the Nation’s environment 
and economy, the positions of Messrs. Barber and Reich 
were of critical importance and high prominence within the 
field of air quality management.  The term “stationary 
sources” encompasses electric utilities, all manner of 
manufacturing plants, and the rest of the Nation’s industrial 
capacity.  The policies governing air pollution from such 
capital stock have profound implications for the health of 
citizens and the economy.  Messrs. Barber and Reich were 
the top civil servants in charge of implementing those 
policies and, hence, uniquely positioned to have a significant 
impact on air quality and the economy. 
 
 In sum, Mr. Reich, along with Mr. Barber, were at 
the apex of the large body of civil servants at EPA who were 
responsible for controlling emissions from stationary 
sources.  Below the thin layer of presidential appointees, no 
one in the field of stationary source enforcement had a 
position of greater authority, importance, and prominence 
than Mr. Reich.  To say, as the United States does now, that 
he was merely a “mid-level” or “inferior” official, and that 
his interpretations were not authoritative, is simply wrong.  
Likewise, Mr. Reich was not just “a single agency 
employee,” as certain amici would have it, but rather among 
the most senior of all the career employees in the chain of 
command devoted to stationary sources under the Clean Air 
Act.  
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B. During 1981 and Many Other Years, Mr. Reich’s 
Office, DSSE, Had Lead Responsibility and 
Authority for the Making of Applicability 
Determinations for the 1980 NSR Regulations, 
and Was Active in Carrying Out That 
Responsibility 
 

 Implementation of the Clean Air Act for stationary 
sources has involved not only a hierarchy of officials at 
EPA’s headquarters, but also officials in various sub-offices 
in each of EPA’s ten regional offices (e.g., offices that 
process “State Implementation Plans” or engage in 
enforcement activities) and in air pollution programs at the 
state, tribal, and territorial levels.  Given the extensive 
variety of federal and non-federal offices involved, the vast 
number of stationary sources under regulation, and the 
diversity of source-specific circumstances, EPA from its 
inception has tried to ensure even-handed and consistent 
treatment of such sources, including such treatment under the 
NSR regulations.10  One way EPA tried to do this during 
1981 and surrounding years was to designate a single EPA 
Headquarters office as having the lead in issuing 
applicability determinations on behalf of Headquarters.  For 
the 1980 NSR regulations, and for the relevant period (1979-
81), that office was DSSE. 
 
 Typically, a stationary source or a state official would 
present an NSR applicability question to an EPA regional 
office.  If the regional office could not answer the question 
confidently on the basis of the regulatory language or prior 

                                                 
10  Congress directed EPA to provide national uniformity and fairness in 

the criteria and policies applied by the various EPA regions in 
implementing and enforcing the Clean Air Act.  See § 301(a)(2)(A) of 
the Act, 42 U.S.C. § 7601(a)(2)(A) (2006), and EPA’s implementing 
“regional consistency” regulations at 40 C.F.R. §§ 56.1-56.7 (2006), 
promulgated at 45 Fed. Reg. 85,400 (Dec. 24, 1980). 
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determinations, then the regional office would refer the 
question to Mr. Reich’s office.  DSSE was understood within 
EPA and by state air pollution control officials to be the lead 
office for resolving applicability questions under the 1980 
NSR regulations.11  DSSE’s determinations were binding on 
the regional offices and the states, subject only to 
reconsideration or appeal to the relevant presidential 
appointees. 
 

                                                 
11 The definitiveness of Mr. Reich’s NSR guidance and interpretations 

around the 1981 time period is corroborated by contemporaneous 
documents and deposition testimony from two EPA career employees 
intimately involved in the NSR programs from their inception.  In late 
1983, for instance, Mr. Reich’s office sent the appropriate directors in 
each of EPA’s regional offices “a summary of all PSD determinations 
of applicability made by [his office] between May 1, 1983 and 
September 30, 1983,” with instructions to “take note of the 
determinations and assure that affected agencies in your Region are 
aware of them as well.”  Mr. Reich commented that the summary 
would be his office’s last, as the Comptroller’s Office had “eliminated 
[his office’s] applicability determination function.”  Memorandum 
from Edward Reich, Director, Stationary Source Compliance Division, 
EPA, to Directors, Air & Waste Management Divisions, EPA 
Regional Offices (1983), excerpt attached as Appendix B.   

 Michael Trutna, the chief of EPA’s NSR section in the early 1980s, 
affirmed in deposition that, in mid-1983, Mr. Reich was “the ranking 
official that made [PSD] applicability determinations.”  Deposition of 
Michael Trutna, United States v. Ohio Edison Co., Nos. C2-99-1181 
and -1182, at 290 and 292 (S.D. Ohio Jan. 29, 2002), excerpts attached 
as Appendix C.  Ronald Van Mersbergen, the regional NSR specialist 
for EPA Region V, also affirmed that Mr. Reich’s office was the EPA 
office responsible for making applicability determinations in the early 
years of NSR.  See Deposition of Ronald Van Mersbergen, United 
States v. Ohio Edison Co., Nos. C2-99-1181 and -1182, at 203-06 
(S.D. Ohio Oct. 7, 2002), excerpts attached as Appendix D.  Mr. Van 
Mersbergen further affirmed that compilations of DSSE’s applicability 
determinations would have been sent to, and binding upon, states with 
delegated authority to administer the PSD program on behalf of EPA.  
See id. at 207-12. 



 8 

 Under the organizational structure at the time, the 
enforcement function was separated from the air program 
rulemaking development function.  The air program 
rulemaking responsibility was assigned to OAQPS, and the 
enforcement responsibility was assigned to DSSE.  
Responsibility for NSR applicability determinations was  
assigned to Mr. Reich’s office.  Mr. Reich and his DSSE 
staff could consult, and did consult, with OAQPS, the Office 
of General Counsel, and other relevant offices as they 
deemed necessary in making applicability determinations.12   
 
 DSSE performed the job of making applicability 
determinations for the 1980 NSR regulations frequently.  Its 
staff, under Mr. Reich’s direction, was in the business of 
making NSR determinations, both under the 1980 
regulations, but also under the predecessor regulations.13  

                                                 
12 DSSE’s 1981 applicability determination for Cargill, Inc. (see Jt. 

Appx. at 35-37), for example, states, “This determination has been 
made with the concurrence of the Office of Air Quality Planning and 
Standards and the Office of General Counsel.”  

13  DSSE emphasized its role with respect to those predecessor 
regulations in a February 13, 1978 memorandum to EPA Region I, as 
follows:   

Further, it is the function of DSSE to provide guidance for 
interpretations which address the implementation of these 
regulations [i.e., the NSR regulations for the Prevention 
of Significant Deterioration (“PSD”) in effect at the time].  
Reliance upon opinions obtained from other EPA offices 
without consulting DSSE will not ensure uniform national 
policy for implementation of these regulations.  Agency 
policy requires that DSSE, after consulting with other 
EPA offices, make the final recommendation for 
interpretation of these requirements. 

 See Memorandum from Edward Reich, Director, Division of 
Stationary Source Enforcement, EPA, to Thomas W. Devine, Chief, 
Air Branch – Region I, EPA (Feb. 13, 1978) (Jt. Appx. at 477-483). 

 Winston Smith, who was chief of the Air Programs Branch of EPA’s 
Region 4 office in Atlanta, Georgia in the late 1970s and early 1980s 
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During the six-year period from 1978 to 1983, DSSE made 
at least 94 NSR applicability determinations.14  Plainly, 
DSSE had a substantial amount of experience handling NSR 
applicability determinations during the relevant period.   
 
 In sum, Mr. Reich was not just one air pollution 
manager at EPA among many managers all having some 
responsibility for implementing the 1980 NSR regulations.  
To the contrary, he was the manager who had the lead 
responsibility for making applicability determinations that 
were to govern the behavior of EPA regional offices and 
states in their implementation of those regulations.  
Moreover, he and his staff typically carried out that 
responsibility through consultation and the building of 
consensus as necessary, and they had a substantial amount of 
experience in issuing such applicability determinations.  
Against this background, it is incorrect to say that Mr. 
Reich’s NSR determinations were not authoritative. 
  

C. Mr. Reich’s Office, DSSE, Participated Actively in 
the Rulemaking That Produced the 1980 NSR 
Regulations, Including the Drafting and Internal 
Review of the Proposed and Final Versions of 
Those Regulations 
 

 During Mr. Barber’s tenure at EPA, the Agency used 
a working-group system for developing rules.  For example, 

                                                                                                    
and is currently director of the waste management division there, 
affirmed in deposition that DSSE regularly sent guidance on PSD to 
all of the EPA regional offices, so as to share information with them 
and ensure the uniform interpretation and application of the rules.  
Deposition of Winston Smith, United States v. E. Ky. Power Coop., 
No. 5:04-CV-0034-KSF, at 7-9 and 23-25 (E.D. Ky. Sept. 7, 2005), 
excerpts attached as Appendix E. 

14  These statistics are the result of searches in EPA’s central web-based 
collection of NSR determinations, located at http://www.epa.gov/ 
region7/programs/artd/air/policy/search.htm. 
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if EPA undertook a rulemaking, it would first form a 
working group made up of representatives of each office that 
had an institutional interest in the outcome.  The group 
would prepare the necessary Federal Register notices and 
supporting analyses, and then push the notices up through 
the appropriate chains of command, and eventually to the 
Administrator, for signature.  During the review and 
signature phase, each office director, such as Mr. Reich, 
would be asked to concur, concur with comments, or non-
concur in the package of notices and analyses. 
 
 This system was used to develop the 1980 NSR 
regulations.  The working group would have included 
representatives from OAQPS, DSSE, the Office of General 
Counsel, and certain other offices.  During the rulemaking 
process from 1979-80, the group held frequent meetings to 
discuss specific issues.  The representatives of particular 
offices were expected to contribute from the standpoint of 
the particular interests of their office.  For instance, the 
DSSE representatives would have been expected to help and 
comment primarily with respect to enforcement policy.  
Moreover, the proposed and final rules would not have 
reached the Administrator’s desk unless Mr. Reich had 
reviewed and commented on the Federal Register packages 
containing them. 
 
 Having participated in the rulemaking for the 1980 
NSR regulations, the DSSE representatives on the working 
group would have gained an expert level of knowledge about 
the format and enforceability of the regulations, putting them 
in a good position to formulate authoritative interpretations 
of the regulations.  Both the United States and the amici in 
question overlook this important reality when they suggest 
that Mr. Reich’s office was just one ordinary office among 
several having some NSR responsibility. 
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CONCLUSION 
 

 Mr. Barber respectfully submits, based on his 
personal knowledge as Mr. Reich’s peer during the 
formation of the 1980 NSR regulations, that Mr. Reich’s 
applicability determinations and underlying interpretations of 
the 1980 NSR regulations were in fact authoritative, contrary 
to the suggestions of the United States and certain amici.  
Mr. Reich in 1981 was the top civil servant for stationary 
source enforcement under the Clean Air Act.  The Agency 
had given him, as DSSE Director, the lead responsibility for 
making applicability determinations that were to govern 
implementation of the 1980 NSR regulations by EPA’s 
regional offices and state, tribal and territorial agencies 
across the Nation.  DSSE as an office and its director, Mr. 
Reich, had extensive experience making NSR applicability 
determinations.  Finally, DSSE participated in the 
development of the 1980 NSR regulations.    
 
 

Respectfully Submitted, 
 
Robert L. Brubaker 
(Counsel of Record) 
Eric B. Gallon 
PORTER WRIGHT  
MORRIS & ARTHUR LLP 
41 S. High Street, Ste. 3000 
Columbus, Ohio 43215 
(614) 227-2000 
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Appendix A 
 

Excerpts from United States’  Petition for Panel Rehearing 
and Petition for Rehearing En Banc, United States v. Duke 
Energy Corp., No. 04-1763 (M.D.N.C. July 29, 2005): 

    
 
[page 13] 

 
Nevertheless, the panel in a footnote concluded that 

the PSD regulations could be interpreted to adopt an hourly 
rate test as in NSPS.  Slip op. at 15 n.7.  The panel did not 
explain how its position could be reconciled with the 
regulatory text, though it noted that the district court had 
attempted to do so and described that court’s reasoning.6  Id. 
at 10, 15 n.7.  That reasoning was, however, inconsistent 
with the regulatory language.  The district court largely 
ignored the applicable part of the PSD regulations and 
reached its conclusion based on a misreading of an 
inapplicable part, known as the “ increased hours”  exclusion. 
278 F. Supp. 2d at 640-41.  Under that exclusion, “ [a] 
physical change or change in the method of operation shall 
not include”  an “ increase in the hours of operation or in the 
production rate.”   40 C.F.R. 51.166(b)(2), (iii) (1987).  
Based on a misunderstanding of that provision, the court 
thought the regulations could be read to say that an 
emissions increase traceable to increased hours of operations 
cannot trigger the PSD provisions.   *  *  *  *  
    

6  The panel also noted that “EPA’s Director of the Division of 
Stationary Source Enforcement twice opined”  that the PSD regulations 
could be interpreted to adopt an hourly rate test, slip op. at 16 n.7, but the 
documents in question – two letters written by an inferior EPA official in 
1981 – contained no analysis of the regulatory language and in fact were 
inconsistent with that language.  App. 234-35, 242-43. 



 

Appendix B 
 

UNITED STATES ENVIRONMENTAL PROTECTION 
AGENCY 

WASHINGTON, D.C. 20460 
 

OFFICE OF 
AIR, NOISE, AND RADIATION 

 

MEMORANDUM 
 

SUBJECT: Applicability Determination Summaries 

FROM:  Director 
Stationary Source Compliance Division 
Office of Air Quality Planning and Standards 

TO: Directors, Air & Waste Management Divisions 
Regions II-IV, VI-VIII, X 
 
Directors, Air Management Divisions 
Regions I, V, IX 

Attached is a summary of all PSD determinations of 
applicability made by this office between May 1, 1983 and 
September 30, 1983.  Please take note of the determinations 
and assure that affected agencies in your Region are aware of 
them as well. 

 
You should also be aware that, as explained in my 

September 15, 1983 memorandum, budget cuts directed by 
the Comptroller’s Office have eliminated SSCD’s 
applicability determination function.  Thus, this will 
constitute our final summary of applicability determinations. 

 
s/ 



 

Edward E. Reich 
 

Attachment 
 
cc: Peter Wyckoff 
 Sara Schneeberg 
 Mike Trutna 
 PSD Contacts 

 
 
 

 



 

Appendix C 
 

Excerpts from Deposition of Michael Trutna, United States 
v. Ohio Edison Co., Nos. C2-99-1181 and -1182 (S.D. Ohio 
Jan. 29, 2002): 

    
 
 
[page 289] 
 
* * * * 
BY MR. BRUBAKER: 
Q.         Mr. Trutna, I hand you what's been 
marked as Exhibit OE 194.  Have you seen this 
document before, Mr. Trutna? 
A.         Not to my recollection. 
Q.         Are you familiar with a coal conversion 
 
 

[page 290] 
 
project that occurred at the Bridgeport Harbor 
Unit 3 generating unit in Bridgeport, Connecticut, 
during your tenure as chief of the new source 
review section? 
A.         I'm looking.  I see I'm a cc, so I 
probably got a copy of this document.  I cannot 
recall any involvement in it immediately, anyway. 
Q.         You may or may not have had 
involvement, you just don't recall presently? 
A.         I certainly don't recall presently. 
There's a chance reading this might refresh my 
memory. 
Q.         Okay.  And you see it's signed by 
Edward Reich? 
A.         Yes. 



 

Q.         And he is the top air enforcement 
person who was making PSD applicability 
determinations at this time; is that right? 
A.         I believe he was the ranking official 
that made applicability determinations, yes. 
* * * * 
 
 
[page 292] 
 
Q.         And this determination bears a date of 
July 28, 1983.  That would be a determination, 
then, made under the 1980 PSD rules, would it not? 
A.         And, apparently, the NSPS rules as 
well. 
Q.         And this was a determination made at 
the time you were chief of the new source review 
section? 
A.         Yes.  * * * * 
 
 



 

Appendix D 
 

Excerpts from Deposition of Ronald Van Mersbergen, 
United States v. Ohio Edison Co., Nos. C2-99-1181 and        
-1182 (S.D. Ohio Oct. 7, 2002): 

    
 
[page 203] 
 
* * * * 
Q.         Mr. Van Mersbergen, I'd like to show 
you OE 553.  This is a memorandum from 
February 13, 1978, from a Mr. Ed Reich.  Do you 
recognize the name Ed Reich? 
A.         I do. 
 
 
[page 204] 
 
* * * * 
Q.         Do you know the position Ed Reich had 
in the EPA in 1978? 
A.         Okay.  According to this memo, at that 
time he was director of the stationary source 
enforcement division. 
Q.         The division of stationary source 
enforcement in Washington? 
A.         That's correct. 
Q.         And you understand that to be the 
headquarters enforcement office? 
A.         Yes. 
Q.         I think it might have gone through some 
slight name changes from time to time, but there 
was a headquarters enforcement office that Ed 
Reich was the leader of? 
A.         That's correct.  * * * * 
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* * * * 
Q.         Do you recall the headquarters 
enforcement office taking primacy with respect to 
all PSD applicability determinations in this time 
frame? 
A.         Yes.  They made the applicability 
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determinations in the earlier years. 
Q.         So it was centralized in Washington 
within the enforcement group in Washington; is 
that right? 
A.         That's correct. 
Q.         Did they keep records of the PSD 
applicability determinations they made – 
           MR. MACLAUGHLIN:  Objection. 
Q.         – the headquarters enforcement office 
that is? 
           MR. MACLAUGHLIN:  Objection; 
foundation; speculation. 
           You may answer. 
A.         I am aware of determinations that they 
have cataloged and sent out, but I am in no 
position to say whether or not everything they did 
they kept record of. 
Q.         Uh-huh. 
A.         So I – the answer is I don't know 
whether they kept record. 
Q.         But you are aware of a catalog that was 
kept by the headquarters enforcement office of PSD 
applicability determinations? 
A.         That's correct. 
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Q.         And did you receive that catalog in the 
course of your work as the NSR person in Region 5? 
A.         I did. 
                     - - - - - 
           Thereupon, OE Exhibit 554 
           is marked for purposes of 
           identification. 
                     - - - - - 
Q.         Let me ask you to look at OE 554, 
Mr. Van Mersbergen.  This is a January 9, 1980 
memo from Ed Reich to a number of addressees that 
attaches a summary of applicability determinations 
prepared by his office and then there appears an 
organized numbering system of determinations.  Do 
you recognize this as the kind of compilation of 
PSD applicability determinations you received in 
this 1980 time frame? 
           MR. MACLAUGHLIN:  Objection; 
foundation. 
           You may answer. 
A.         I recognize these determinations having 
received – having received these kinds of 
determinations for applicability determinations 
they made in Washington. 
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* * * * 
Q.         Now, would these PSD applicability 
determinations from Mr. Reich qualify as 
determinations or guidance within the meaning of 
this Paragraph 3 of the Ohio EPA PSD delegation 
letter? 



 

A.         Certainly, within the scope of the PSD 
regulations that were at that time – that were at 
that time.  There was a regulation change in 1980, 
and it might not be certain that after the 
delegation that all these particular pieces of – 
all these policy statements were applicable to 
another set of regulations that was substantially 
different than the earlier set. 
Q.         Do you know if the headquarters 
enforcement office continued in its centralized 
function of making PSD applicability 
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determinations after 1980? 
A.         There was sometime when that program 
pulled back and the responsibilities shifted – 
the lead – there was a time when those 
responsibilities begin to emerge into the office 
of general counsel shared with enforcement and 
OAQPS.  There's some time there it was sort of 
worked out that this group would be now making 
these determinations or – and then they would 
divide up that which would be technical, that 
which would be essentially legal. 
Q.         So the centralized monopoly, if you 
will, of the headquarters enforcement office to 
make these determinations was disseminated among 
several different offices within EPA at some point 
in time? 
A.         It was disseminated and then as regions 
matured, some of these determinations were then 
further delegated to the regions with the intent 
to incorporate input from the headquarters office. 
Q.         Do you recall when the transition from 



 

centralized determinations to decentralized or 
more decentralized determinations in the NSR 
program occurred? 
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A.         It wasn't – 
           MR. MACLAUGHLIN:  Objection; ambiguous. 
           You may answer. 
A.         Yeah, right.  It wasn't a specific 
date.  It was – it was a fluid thing.  And as I 
said, there was some regions that had more 
competence; and then there were some regions that 
even with competence felt pretty dependent on 
headquarters.  And then there were some regions 
that loved the – what they considered autonomy. 
So it was a mixed bag.  So I can't say what time. 
It just occurred gradually.  And to an extent, all 
right?  Even upon the time I left, we felt pretty 
dependent upon getting headquarters' input if 
nothing more than to make sure that we had 
national consistency. 
* * * * 
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* * * * 
Q.         Mr. Van Mersbergen, I've shown you 
OE 555.  This is a set of documents that's been 
produced in discovery by the United States in this 
case, and it appears to be an update of the 
compilation in this case of NSPS applicability 
determinations from the headquarters enforcement 
office.  If I could just call your attention to 
the page that has the Bates stamp 2285 on it. 



 

That's about ten pages into this document.  It's a 
February 4, 1983 memo from Ed Reich. 
A.         Okay, yes.  Yes, okay. 
Q.         And this is the same Ed Reich who is 
the head of headquarters enforcement, is it not? 
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A.         Yes, it is. 
Q.         And then you'll see behind that letter 
is an organized numbered system of NSPS 
applicability determinations? 
A.         Let me see if I can identify that as 
NSPS.  I don't see anything specifying that. 
Q.         Go back to the page we were just 
looking at, the memo from Mr. Reich. 
A.         Yes. 
Q.         It's a composite summary of all NSPS 
determinations of applicability made by 
Mr. Reich's office through December 31, 1982. 
A.         Okay.  I concur that your observation 
is correct. 
Q.         Are these the kind of determinations 
that you in your job in Region 5 would receive a 
copy of and use in your job? 
A.         That's right.  This was one of the 
series, and we would distribute these to the 
states.  * * * * 
 

 



 

Appendix E 
 

Excerpts from Deposition of Winston Smith, United States v. 
E. Ky. Power Coop., No. 5:04-CV-0034-KSF (E.D. Ky. 
Sept. 7, 2005): 
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* * * * 
Q. You’re currently with the Environmental Protection 
Agency; is that correct? 
A. Yes, I am. 
Q. What is your current position? 
A. I’m director of the waste management division in 
EPA Region 4’s regional office here in Atlanta, Georgia.  
* * * * 
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* * * * 
Q. And am I correct that you began with 
Region 4 EPA here in Atlanta sometime in 1974? 
A. Yes. 
Q. And from 1974 until that date you gave, 
2002, were you in the air program in Region 4 the 
entire time? 
A. Different parts of it, yes. 
* * * * 
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* * * * 
Q. Can you approximate when it was that you 
became branch chief? 
A. Well, the date can be determined  
precisely.  I think it was around the end of 1978. 
Q. And of what branch did you become chief at 
that time? 
A. It was called either the air programs or  
air planning branch. 
Q. Did you hold that position until you  
became division director in 1985? 
A. No. 
Q. What jobs or positions did you have in the 
interim? 
A. There was a reorganization of the region, 
and I don’t remember the date, and all of the air  
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branches were consolidated into a branch, and I was 
the deputy branch chief. 
A. And you don’t recall the approximate year 
that that occurred? 
A. Early ’80s.  No, I don’t recall the 
approximate year, the exact year, I mean. 
* * * * 
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* * * * 
Q. (By Mr. Long)  Mr. Smith, do you recognize 
what Exhibit 230 represents? 



 

A. Yes. 
Q. What is it, sir? 
A. It’s a memorandum talking about commencing 
construction under PSD. 
Q. Is this an example of guidance that the 
regions would get on the air programs which you 
referred to earlier? 
A. Yes. 
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Q. Is it from the director of the division of 
stationary source enforcement; do you see that? 
A. Yes. 
Q. And it was sent, I take it, to all the 
regions; is that correct? 
A. I can’t confirm that.  Certainly sent to 
Region 4.  The CC lists a lot of names.  I can’t 
confirm that was the current list of division 
directors at that time or they were in all the 
regions. 
Q. Was it part of the regular operating 
procedures at that time for guidance to be circulated 
to all the regions? 
A. Yes. 
Q. And the purpose of that was to ensure the  
uniform interpretation and application of the rules; 
is that correct? 
A. One of the purposes, yes. 
Q. Okay.  Other purposes you can think of? 
A. Information sharing. 
Q. What was the division of stationary source 
enforcement at the time, to your understanding? 
A. The division of stationary source 
enforcement was a division in headquarters.  And 



 

headquarters normally develops the guidance and 
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implementation procedures for these programs,  
and this part of PSD was their responsibility. 
Q. When you say, this part of PSD was their 
responsibility, what exactly do you mean? 
A. I’m not sure I can define that exactly.   
There are other divisions in office of air quality  
plannings and standards in North Carolina that had 
responsibility like modeling and things like that,  
but certain – certain decisions were made by certain 
divisions in terms of implementation, guidance.  And 
commence construction was under obviously what we  
refer to as DSSE.  * * * * 
 


